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- Emanuele Lancellotti Executive Director

Mr. Emanuele Lancellotti is a prominent
figure in the world of civil engineering.
During his industrious career, which
spans over 20 years, Mr. Lancellotti
has gathered unparalleled expertise
by coordinating major projects at
senior level within major European
construction companies.
This has offered him the opportunity to
stay up to date with the latest technology
and developments in the field of civil
engineering and to deal with matters
in a precise manner, tailored to fit a
variety of jurisdictions. Mr. Lancellotti is
particularly knowledgeable and a firsthand expert in the FIDIC suite of contract
conditions and is intimately familiar with
DRBF procedures, project/contract
management and all related matters of
cost analysis and estimations, in depth
analysis of technical specifications and
implementation, tender documents,

risk analysis, financial forecasting, work
scheduling, material and construction
quality control and progress monitoring.
Prior to taking up his Executive
Directorship within Techno Engineering
& Associates, Mr. Lancellotti had
coordinated the design and startup process on two large bridge
constructions in Saint Petersburg,
Russia, which are part of a EUR 2.2 billion
EPC contract. He has provided essential
strategic advice, analysis and guidance
at senior level in order to ensure the
successful completion of various major
civil engineering infrastructure projects.
Moreover, Mr. Lancellotti is an active
member of the Italian Association
of Consulting Engineers and he is
articulate in spoken English, Spanish and
Romanian languages, as well as his own
mother tongue, Italian.
As a vibrant and enthusiastic member
of Techno Engineering & Associates
senior management team, Emanuele
will support International Operations
and Technical Management with
special emphasis on the core services
of our company, essentially Contract
Management, Claims Management,
Dispute
Resolution,
Arbitration,
Litigation Assistance, Risk Management
and Construction Law Assistance.
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Early enforcement of binding but not final DAB decisions
by means of Final Partial Arbitral Awards

***
Techno Engineering & Associates
is a highly successful International
Consulting firm, operating in the
Balkans, Eastern Europe, Northern
Africa and the Middle East, specialized
in providing expert advice on all
aspects of construction contracts,
including preparation, substantiation
and defence of complex Construction
Claims and the stages of Dispute
Resolution through to International
Arbitration.
We operate as one firm, maintaining
consistent high standards of personnel
and services enabling us to apply the
best and most appropriate resources
to any challenge presented to us.
Our multi-jurisdictional capabilities
are second to none in the field of our
expertise, which assists our clients to
venture into new markets or to further
develop their business in current
markets.
With more than 90 highly motivated
and dedicated personnel, Techno
Engineering & Associates offers
diligent support to clients by adopting
a consensus problem resolution
approach, where we have proven that
shared expert opinions produce the
most veracious strategies which are
thoroughly analysed and tested, prior
to advising clientele.

- Robert Cruceru Senior Lawyer

I. Introduction
In past years we have witnessed many
doctrinal debates over Parties’ opportunities
to approach the Arbitral Tribunal when
seeking to enforce binding but not final
Dispute Adjudication Board (“DAB”) decisions
by means of Final Awards.
The debate reached a peak in the case of
“CRW Joint Operations v Perusahaan Gas
Negara” largely referred to as the Singapore
case, whereby the Appeal Court of Singapore
dismissed an appeal against the decisions of
the High Court of Singapore, by which the
latter had put aside an award rendered by
the International Chamber of Commerce (the
“ICC”). Inter alia, the ICC decided by means
of Final Award that the DAB decision was
binding, notwithstanding the service of a
notice of dissatisfaction by the Parties.
In fact, the Arbitral Tribunal and two superior
courts of law from Singapore retained
different interpretations of Sub-Clause 20.4
and 20.7 of the First Edition 1999 Red Book
contract (the “Red Book”). This added even
more to the uncertainty surrounding the
subject of binding but not final DAB decisions
under the Red Book.

Although the Singapore courts findings
have been heavily criticized by prominent
specialists1, it remained that such represent,
at the least for the Singapore courts, a
confirmation that the “gap” is still in place.
Therefore, the enforcement of a DAB decision
through arbitration would not be pursuable
in the event that the DAB decision would not
enjoy both final and binding attributes.
In the context of this dilemma, we are
privileged to present an alternative solution,
recently confirmed in practice under
an arbitration case handled by Techno
Engineering & Associates team (the “ICC
Case”) on behalf of the claimant. We
particularly consider the findings of the
Arbitral Tribunal in this case useful in the view
of obtaining a merely binding DAB decision
enforced at an early stage of the arbitration
procedure, promptly and cost effectively,
prior to the Arbitral Tribunal entering into the
merits of the case (if any).
II. ICC Case
II.1 The setting
The Request for Arbitration under the ICC
Case had been lodged on 1 March 2013. To
date, there is not yet considerable precedents
and practice in relation to the enforcement of
merely binding DAB decisions by way of Final
Partial Awards.
Early signs which prompted that there
may be opportunity for merely binding
DAB decisions to be enforced early in the
arbitration proceedings, were offered in
ICC Case no. 10619. In this particular case,
the Arbitral Tribunal decided to render an
interim award by which the respondent was
1. Mr.. Christopher R. Seppala – Partner, White & Case LLP, Paris, Special Adviser;
FIDIC Contracts Committee – see “How Not to Interpret the FIDIC Disputes Clauses:
The Singapore Court of Appeal Judgment in Persero” volume 29, part 1, January
2012 of the International Construction Law Review.
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ordered to give effect to the engineer’s
determination pursuant to Sub-Clause 67.1
of the Fourth Edition of the FIDIC Red Book.
In his article “Enforcement by an Arbitral
Award of a Binding but not Final Engineer’s
or DAB’s Decision under FIDIC Conditions”
Mr. Christopher Seppala argued that such
solution should also apply to DAB decisions
in contracts using the 1999 FIDIC Conditions.

of the proceedings. The matters that the
Arbitral Tribunal was called to decide upon
were more extensive. Nonetheless, for
the purposes of this article we will deal
only with the enforcement of a mere DAB
decision by means of a Final Partial Award
and the ingenious solution taken by the
Arbitral Tribunal to secure the payments
decided therein.

This rationale of Mr. Christopher Seppala
was confirmed in the ICC Case subject of this
article and also, in another case handled by
Techno Engineering & Associates.

II.3 The Final Partial Award

II.2 The facts
On 30 November 2006, the claimant
and a Romanian public authority entered
into a contract for the rehabilitation and
modernization of road systems pertaining
to county roads. The contract concluded
by the parties incorporated the Red Book
conditions and it was subordinate to
Romanian legislation.
During construction, a dispute regarding
the claimant’s entitlement to additional
payments for time extensions arose. Such
dispute was eventually referred to the DAB
by the claimant who obtained a favourable
decision.
Faced with such decision, the respondent
issued a notice of dissatisfaction.
Furthermore, the respondent failed to give
effect to the DAB decision, which offered
favourable relief to the claimant.
In March 20132 , the claimant’s recourse to
arbitration under Sub-Clause 20.6 sought,
inter alia, a Final Partial Award in order
to oblige the respondent to immediately
comply with the DAB decision and make
good the payments decided therein.
The Arbitral Tribunal consisted of three (3)
arbitrators, having the place of arbitration
in Bucharest and English as the language
2. In the same Final Partial Award, the Arbitral Tribunal ruled in favour of the claimant regarding compliance with statute of limitation.
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Following the establishment of the Arbitral
Tribunal, the Parties and the Arbitral
Tribunal took the decision to bifurcate the
arbitration proceedings in the sense that (i)
the alleged breach of the limitation period;
and (ii) being the subject of this article, the
claimant’s application for the Final Partial
Award, were analysed by the Arbitral
Tribunal as a first step, while other issues (i.e.
the merits of the case) were deferred and
remained to be decided in a second phase
of the proceedings, if any whatsoever3.
This decision was actively pursued from the
beginning of the arbitration proceedings
by Techno Engineering & Associates on
behalf of our client in the interests of an
expeditious and cost-effective outcome
of the arbitration. The matters to be dealt
with in the first phase of a bifurcated arbitral
procedure usually concern preliminary
matters (i.e. jurisdiction, statute of
limitation, admissibility of claims, and the
like). Nonetheless, even though highly
debated in the doctrine, with valuable valid
arguments to support both positions, the
Arbitral Tribunal decided to tackle in the
Final Partial Award, the matter of enforcing
a DAB decision that was binding but not
final, without firstly going into the merits of
the case.
Notwithstanding the favourable decision
obtained by the claimant in the Final Partial
Award, the admissibility of such a claim by
the Arbitral Tribunal represents a success
in itself and marks a return to the principles

and logic of the Red Book which provides
expeditious procedures in order to allow
the parties to proceed with their contractual
obligations and serve the objectives of the
contract in a timely manner.
Having a DAB established and immediate
compliance with its decisions is a relief
mechanism beneficial to the contractual
parties. This permits them to establish quick
and pertinent resolution of the various
disputes that may arise during the execution
of the contract, so that the contractual
balance can be quickly restored.
In this particular case, the Arbitral Tribunal
had been called to decide upon the
application of Sub–Clause 20.4, sub–
paragraph (4), that had been incorporated
without amendments into the Contract. In
fact, the Parties were in disagreement over
the meaning and effects of the provision
“The decision (DAB Decision) shall be binding
on both Parties, who shall promptly give
effect to it unless and until it shall be revised in
an amicable settlement or an arbitral award”.
The claimant’s position was that by having
agreed on the terms of Sub–Clause 20.4,
the Parties were bound by any and all
decisions of the DAB, irrespective of
whether or not such decisions had become
final. To this effect, any DAB decision would
be immediately binding on the Parties
and should be promptly complied with.
Otherwise, the Party failing to comply with
the DAB decisions would be in breach of its
contractual obligations.
Consequently, the breach of the Contract
may be referred to arbitration under GCC
Sub–Clause 20.6 in the sense that the Party
who obtained a favourable DAB decision
may request the Arbitral Tribunal to give
a Final Partial Award requiring the Party in
breach to immediately comply with DAB
decisions, without having to open up the
merits of the DAB decision. Such Final Partial
Award would not affect the authority of the

3. At the time of this article, the Final Award was still pending.
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Arbitral Tribunal to open and if necessary,
to revise and amend the DAB decision as
appropriate.
The Arbitral Tribunal, duly applying the
rules of interpretation in accordance
with the applicable Romanian legislation,
concluded that Sub–Clause 20.4 was clear
and unambiguous and therefore, should
be construed in the sense that, as long as
there was no arbitral award (or applicable
settlement) which had revised the DAB
decision, ruled that the decision of DAB was
binding on the Parties and was to be put
into effect forthwith.
As a result, the Arbitral Tribunal agreed with
the claimant that the appropriate remedy
was to order the respondent by way of a Final
Partial Award to immediately comply with
its contractual obligations, remaining that,
within the second stage of the proceedings,
the Arbitral Tribunal would have the right
to open and if necessary, revise and amend
the DAB decision as appropriate. This is
consistent and in line with the approach
taken by other arbitral tribunals and also in
accord with the findings of the Singapore
case, whereby the Appeal Court recognized
in principle, the opportunity to enforce a
DAB decision by way of an interim or partial
award.
Since the Arbitral Tribunal noted that the
DAB Decision may be opened, reviewed,
revised or set aside in the further course
of the arbitration, the claimant had been
requested to offer guarantees for the
amounts to be paid forthwith by the
respondent under the Final Partial Award,
to safeguard the respondent in case the
Arbitral Tribunal may decide against the
claimant in the final stage of the arbitration
proceedings.
As a result, the Arbitral Tribunal concluded
that the respondent was obliged to pay
the amounts granted in the DAB decision,
under the condition precedent that the
claimant submits a bank guarantee to
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the respondent, as issued by a banking
institution on behalf of the claimant and
acceptable to the Arbitral Tribunal.

III. Conclusions
The outcome of this case is relevant because
the Red Book is widely used in international
construction projects and as such, the
parties often refer disputes to the DAB.
In practice, the disfavoured party would
usually serve a notice of dissatisfaction after
issue of an unfavourable DAB decision, in
order to avoid its enforcement under the
contract.
The Final Partial Award in the ICC Case
marks a return to the Red Book principles,
which provides swift mechanisms for
resolving disputes that may appear during
the execution of the various contracts. With
this, the Final Partial Award recognition
of the right of a party to enforce a merely
binding DAB decision in the early stage of
arbitration, is particular useful because:

1. The disfavoured party is faced with
the likelihood that an Arbitral Tribunal
will deal with the matter of enforcing a
DAB decision in the preliminary stage
of the arbitration, before analysing the
merits of the dispute.

2. The Arbitral Tribunal may, under
appropriate circumstances, bifurcate
the arbitral proceedings and hear the
arguments related to the enforcement
of merely binding DAB decisions prior
to opening up those DAB decisions.

3. Enforcement by a Final Partial
Award is preferable because the Final
Award would come later. This would
benefit the claimant by the receipt of
money in advance of the final award,
being money that had previously been
unjustly denied, by the respondent.
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Successful quantum techniques during dispute adjudication procedures

- Violeta Dinu Claims Manager & Head
of Quantity Surveying and
Quantum Department

1. Introduction
Dispute adjudication procedures customarily
comprise of short-term encounters with
cost claims professional experts. They are
brief but very thorough examinations of cost
engineers’ proficiency in claim presentation
and argumentation. The debates are
essential for the proper understanding of
the basis of claim in a dispute between
the parties, as well as the opportunity
to present relevant information for the
decision making process. In order for cost
claims to lead to a favourable conclusion,
they would be reliant upon the pre-requisite
proof that a key project event occurred, the
cause, its effect, the merit of the claim under
the Contract and/or at law and liability of
the Respondent party. Presentation of the
foregoing is crucial, whereby it requires not
only to create an indisputable impression,
yet it must be based upon and provide
particulars of factual evidence.

2. What is quantum?
One of the most important aspects of a
claim is to establish either a monetary or
a time extension award, or usually both,
either of which relates to quantum, i.e. the
quantification of entitlement of loss and/or
damage. In most cases, time does equate
to money, not necessarily in a directly
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proportional manner, yet the almost
inseparable connection will inevitably
exist. When time is lost, for an example by
a contractor damaged by an Employer’s
breach of contract, then its claim for EOT
against the Responding party (the Employer
in this case) would serve not only as a means
of recovering compensatory monetary
damages as a consequence of the delay, but
as a defence against a Responding parties’
counterclaims for delay, most frequently
provided for as liquidated damages under
the contract. The contractor’s monetary
claim for compensation of prolongation
costs would thus be synonymous with
the quantum of EOT claimed. Cost claim
professional experts are familiar with the
wide range of methods by which monetary
amounts can be derived from project
accounting systems. In general terms,
quantum calculations should be presented
in the most simplistic manner possible.
However, to follow distinct and discrete
itemisation, to avoid the generalised
principles of a global approach, it would be
necessary to enter into certain complexities
which would otherwise be unavoidable.
In any event, proven cause, effect and
liability are essential, prior to entering into
monetary calculation. The various quantum
sections of a claim should be appropriately
linked to the merits of the claim, legal and/or
contractual, and pursuant to the principles
of loss or damage under contract and at law,
as the case may be. Invariably, this will entail
the separation of various types of costs
recorded within a contractor’s accounting
system, relating to prolongation costs,
disruption costs, financing charges and
profit, as limited examples.
Other pertinent considerations should be
to ascertain “event paths” for use in cost
forecasting. Factual evidence is vital for
mature claimed amounts. However, the

same evidence can be used very effectively
to predict the likely financial effects of
continuing events, whereby future damages
can be reasonably accurately predicted and
indeed awarded by an adjudicator, on an
interim time-related basis, once causation
and merit have been decided upon by the
adjudicator, in the favour of the Referring
party (Claimant). Otherwise, DAB decisions
on interim claims would be restricted to the
cut-off date of the analysis.
Presentation of monetary quantum should
primarily take account of the appropriate
legal or contractual definitions and
terminology relating to the head of claim
undergoing calculation. This will entail
careful presentation of the structure of the
cost categories forming the calculation and
emphasis should be applied to the division
or separation of costs of various categories.
For example the most fundamental
differentiation between direct and indirect
costs should be made.
Care should also be given to the definition of
cost under the contract, whereby amounts
within the tender would be considered
as allowances (for future expenditure)
whereas amounts extracted from the
contractor’s accounting system would
(with adequate proof in the form of wages
sheets, invoices and the like) sustain the
Cost expended under that particular head
of claim. Subsequently, direct costs, such
as the amounts against site workers and
rented construction equipment would
qualify for use within a calculation of a head
of claim for disruption, whereas indirect
site running costs (rental or purchase of
cabins, furnishings, operational telephone
and copying facilities, site engineers wages
and allowances, personnel transportation
and the like) would be components
of a calculation for a head of claim for
prolongation.
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One of the most difficult tasks of the
quantum presenter is to establish causation
grounds for disruption and prolongation
claims. These will rely upon one or more
of the various forms of a detailed forensic
delay analysis. Listings of the primary and
main claim events will assist the presenter
of the case in deriving the “road map” of
cause and effect.
In other words, it is essential for a claim for
compensation to be directly (or indirectly)
traceable to the event that caused the loss
or damage as claimed, thus the quantum
should be based upon the established
“road map” of the events that have led to
the loss or damage. There are a variety of
methods that can be applied for establishing
disruption, prolongation or other heads of
claim. For disruption claims, the veracity of
available records and the contractual basis
of merit would dictate the most appropriate
starting point in the decision whether to
adopt an earned value or a measured mile
method of approach to the calculation.
However, prolongation claims are usually
more straightforward, comprising an
evaluation by means of the summation of
overhead costs in respect of site and head
office expenditure. The main decision to
take in this respect is whether to adopt
what has been commonly referred to as the
“UK method” whereby cost incurred at the
time of the delay is taken into account, as
opposed to what is commonly referred to
as the “US method” whereby costs incurred
within the extended (EOT) period would
be assessed. Neither is considered to be
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“correct” and subjective adjustments would
be required in either case.
However, the main factor for consideration
would be a careful study of the applicable
law and the context of such a claim within
that particular legal common law or civil law
framework. Financing charges and profit
are usually bound by the provisions of the
contract and thus claims in these respects
would need to reiterate the merits citing
the respective clauses giving entitlement.
Financing charges claims benefit greatly
from a carefully prepared graphical analysis
of pertinent payment dates derived from
the contract. Summarisation of the claims
should be well organized to enable the
adjudicator (and/or its appointed expert)
to navigate the supporting particulars
provided, in order that there would be no
doubt as to the amounts which are claimed
in respect of each event.
Given that the Responding party would offer
vigorous defence to the Referring parties’
presentation, evidence and calculations, the
presenter of the claim should be sufficiently
experienced to predict defence scenarios
and present its claims on a primary and
alternative basis. This would mean that
should a claim be presented on a particular
basis that is favoured over an alternative,
yet equally valid basis, invariably one of
the methods of evaluation would produce
a higher value of claim. It would then be
advisable for the higher value to be presented
as the “Primary” claim, and a “Secondary”
claim presented in the alternative. By this
means, despite the Respondent possibly

succeeding to convince the adjudicator of
some uncertainty within the Primary claim,
the Referring party would have created an
opportunity to plead an alternative claim,
which may not be as susceptible to the
defences offered by the Respondent.

3. Key project events and their effects
As referred above, a successful quantum
presentation would rely wholly on the
presentation of accurate and comprehensive
descriptions of the key events that have had
an effect on the contractor’s obligations
under the contract. One of the principles
to be established by the Referring party
is the Respondent’s obligation under the
contract not to unnecessarily prevent the
contractor from upholding its obligations
under the same contract. This same
principle is founded within both common
law and civil law and thus can be established
as the primary principle of prevention in
support of delaying events attributable to
the Employer. Each such event should be
evidenced by accurately presenting the
chronology of the event as it transpired.
Further, the claim presenter should then
explore the principles of merit in its favour
as provided for by contract and under the
principles of the applicable law. The merits
of entitlement would normally commence
with the evidence of notice being given to
the other party, which is prerequisite to
entitlement common to most construction
contracts.
Once causation and the merits of
entitlement have been firmly established,
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Works. Essentially, modern-day analysis
of delay has favoured the use of software
to demonstrate these effects. They are
complex and interrelated to other delay
events and for this reason it is almost
impossible (and indeed it can be shown
that it would be incorrect) to separately
and singly prove cause and effect for each
specific event in terms of time and money.
The reason for this is that events affect
certain construction activities which in turn,
through critical path analysis, can be shown
to affect subsequent dependent activities.
Thus, several delay events can often interact,
through the various activities on the critical
(and near critical) path to the extent
that an individual event has a shared and
inseparable combined overall effect on the
completion date. These combined claims for
delay are often termed as a “compendium”
of claims, for this specific reason.

the presenter would be required to identify
with certainty the effect of the events and
the consequences on the progress of the
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The presenter of a delay claim, or
compendium of claims for delay can often
greatly assist the adjudicator by a brief
yet clear explanatory walkthrough of
the way in which the software deals with
demonstrating the effects of delay events.
This is not such a daunting task as it may
seem, so long as a simplified example of
an event is selected, which can be easily
followed in a common sense approach
through to its conclusion. It is paramount for
a presenter not to rely on an adjudicator’s

automatic trust in the software’s ability
to produce a reliable outcome. In fact the
opposite is likely to be the case, where
adjudicators fuelled by the defences put
forward by the Responding party, will err
on the side of the Responding party on the
correct premise that the burden of proof
lays with the Referring party. Thus, the
importance of simplified explanations and
worked examples of how the mechanism
of the software reacts to given scenarios is
vital to a successful claim.

4. Conclusion
Few things will be more rewarding than a
favorable decision for your client. The proof
of cost engineering well done has arrived.
Looking back to the debates, conclusions
for a successful quantum presentation
derive as follows:
- define the project important dates;
- outline chronology of claim
submissions;
- define a road map of events and prove
causality;
- set straight your terminology used in
the quantum;
- define analysis premises, indicate
calculation steps and outline results;
- organize supporting documentation;
- avoid repetition and induce confidence
in your quantum conclusions.

www.technoeng.com

7

Let’s take a peek at

TE Anews
&

Issue 1, August 2014

Measures for the prevention of delay in payment obligations

- Corina Dragota Senior Lawyer

I. Summary
An increase in the tendency for delayed
payments has developed lately among
entities, which has called for new legislation
in order to regulate this matter. The cause
of the trend is diverse, but it’s not surprising
given the current economic climate worldwide. The reasons behind the trend is not
the subject of this article, however, the
measures to deal with the situation are.
Romanian Law 72/2013 on measures to
prevent delay in compliance with payment
obligations of certain monies resulting from
contract agreements concluded between
professionals and between professionals
and contracting authorities (“Law 72”)
was enacted as a consequence of the
implementation of EU Directive 2011/7/UE,
which was intended for the promotion of
competition in the business environment
and to increase functionality of the
Romanian market.
The issue of late payment had become rather
prominent and thus, creating collateral
damage to the entities that were suffering
the effects of non-payment or late payment,
and as a result had been compelled to
modify their cash flow predictions in order
to accommodate such late payments.
Law 72 stipulates that in cases where the
parties had not established applicable
interest rates to be applied to payment
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amounts in delay, within their respective
contracts, interest rates set by law
would apply. In the agreements between
professionals and contracting authorities,
the legal interest applicable to delayed
payments would be the national interest
rate (i.e. the reference interest rate of the
National Bank of Romania current during
the period of default) plus 8%.
There have been other significant changes
in Law 72 that extend to the prevention of
the abuse of freedom of contract, whereby
practices and/or clauses where the terms of
payment, rates of interest or supplementary
penalties may have been unfairly established
in relation to the creditor, would thus qualify
as abusive.
II. Applicability
Interest (or on occasions referred to
as financing charges) on amounts of
delayed payment would be applicable in
circumstances when one of the parties was
in default of payment, whereas the other
party had fulfilled its obligations. Interest
would be applicable to the period from
the due date of receipt of payment up to
the date upon which payment had been
received. The revised legal provisions apply
to monetary claims for debts which are
due, whether certain or liquid, in respect
of contracts between professionals and
between professionals and contracting
authorities.
Law 72 is not applicable to:
(a) Contracts between professionals
and consumers;
(b) Entities which are undergoing
insolvency procedures, or entities
participating (or which are part of)
an ad-hoc procedure, which had been
instigated as a consequence of an
understanding which was reached
following an extrajudicial procedure

for the restructuring of debts relating
to a particular institution.
III. Time limit for payments
In Accordance with Article 6 [Legal term for
payment], Law 72 dictates that payments
between professionals and contracting
authorities should be made within:
(a) 30 calendar days from the date
of submittal of an invoice or any
equivalent request for payment;
(b) 30 calendar days from the receipt
of the goods, or performance of the
services, in cases where the receipt of
the invoice or the request for payment
may be uncertain or anterior to the
receipt of the goods or the services to
which it relates;
(c) 30 calendar days from the
date when the invoice or any other
equivalent request for payment has
been checked by a relevant authority
(according to Article 6 (2) of the Law,
the procedure of verification would
not normally be more than 30 days),
should the contract call for payment
requests to be checked.
Notably, in the same Article 6 at para. 3 of
Law 72, it states that the Parties cannot
conclude an agreement in relation to the
date of issuance/receiving of the invoices,
and any clause establishing similar terms
shall be deemed null and void.
Article 7 of Law 72 further provides that in
exceptional circumstances, the Parties can
agree on a timeframe for payment which
will not exceed 60 calendar days. This would
only be permitted when expressly stated and
justified within the tender documentation
and the contract. However, the relevant
clause shall still be compliant with Article 12
of Law 72, which provides that any contract
clause dealing with payment terms, which is
composed in a manner that is manifestly
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unfair, shall be considered abusive.
Article 13 of the Law 72 further deals
with the means by which a clause can be
determined abusive, whereby a Court shall
take into account all relevant factors, and
especially:
(a) Serious deviations from the
practices
established
between
the Parties or from those used in
conformity with public order or good
morals;
(b) Non-compliance with the principle
of good faith and the principles of due
diligence when executing obligations;
(c) Nature of money or services
provided;
(d) Failure to provide relevant
objective motives for the derogation
of the payment terms or the interest
rate in accordance with Law 72;
(e) Dominant
position
of
the
contractor in relation to a small or
medium enterprise.
All clauses so determined abusive in
accordance with the above, shall be
considered null and void and the party at
fault shall be deemed liable for the damages
stemming from the abusive clauses and
practices.
IV. Conclusions

1. Law 72 establishes a compulsory
timeframe
for
payments
among
professionals and entities, whereas any
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term established by the Parties, which
exceeds 60 days (applicable only in certain
circumstances) shall be deemed void in
cases where the clause has been deemed
abusive in accordance with Article 12 of Law
72.

2. The maximum term for the payment of
invoices shall be 60 days, should there be
an express valid agreement between the
Parties. Should the debtor Party be in delay,
a legally binding late payment interest
shall apply, comprising the reference rate
of the National Bank of Romania (current
during the period of default) plus 8%, in
cases where there is a contract between a
commercial undertaking and a contracting
authority.
3. The Court shall decide whether or not
contractual clauses establishing a timeframe
for the payment of invoices are abusive,
taking into consideration the individual
circumstances of each case.
4. Law 72 does not apply to payment
obligations
arising
from
contracts
concluded between public authorities and
professionals before Law 72 came into
force (i.e. 5 April 2013). As an exception,
the provisions of Article 15 regarding (i)
the abusive clauses being sanctioned by
absolute nullity and (ii) the patrimonial
liability for the damages incurred by abusive
clauses and practices as provided by Law no.
287/2009 shall apply.

Whether you need to recover losses
and/or damages following construction
controversies, or whether you are being
sued or called to defend yourselves
in adjudication and/or arbitration, or
whether you find that your company has
become embroiled in virtually any kind
of dispute within your industry, we at
Techno Engineering & Associates offer
the precise help that you have been
seeking.
Follow us on
and
for the latest
claims and disputes resolution Consulting
news.
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Sofia, Bulgaria
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Tel: + 359 2 421 92 92 (3)
Fax: + 359 2 421 92 94
Doha, Qatar
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Salwa Road, PO BOX 22142
Tel: + 974 4465 3224
Fax: + 974 4465 4958
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www.technoeng.com
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