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I. Introduction
Instruction No. 1/2016 regarding the
modiﬁcation of public procurement
contracts during their validity period and
determination of whether or not
modiﬁcations are substantial (“Instruction
1/2016”), issued by the National Agency of
Public Procurements and published within
Oﬃcial Gazette no. 171 dated 7 March 2016,
entered into force on the same day and
apply to all contracts including those
concluded prior to this date.
Law no. 98/2016 on public procurements
(“Law 98/2016”), issued by the Romanian
Parliament and published within Oﬃcial
Gazette no. 390 dated 23 May 2016,
entered into force on 26 May 2016.
The main scope of Instruction 1/2016 is to
establish whether or not modiﬁcations of
such contracts are substantial or
insubstantial, and to eliminate diﬀering
interpretations of such changes. The
conditions of modiﬁcation of contracts
should be read in conjunction with Law

II. When are modiﬁcations considered
to be substantial or insubstantial?
According to Instruction 1/2016, changes
resulting from the application of
contractual clauses do not represent a
modiﬁcation of the initial contract, but
only the application of the provisions of
the initial contract, if the following
conditions are met:
)
such changes are clearly stipulated in
the contract as being “change clauses”,
which must be known by all tenderers and
must denote an objective method of
calculation of the ﬁnal contract price to be
paid in order to avoid discretionary
modiﬁcation during the course of the
contract which could aﬀect the initial
conditions of the tender;
ii) such changes are caused by the
mechanical application of change clauses
present in the initial contract, excluding
any modiﬁcations of the requirements of
the initial contract.
For example, in the case of a FIDIC “RedBook” contract where the Employer is
responsible for the design, the diﬀerences
between the quantities initially estimated
by the Employer and the quantities
derived from the provisions of Clause 12,
without modiﬁcation of the technical
design, would not be considered as
substantial modiﬁcations, should such

____________
1 Under

Instruction 1/2016, the application of the contractual clauses is considered mechanical when it does not incur
any decision to be taken by any contracting party (or by persons nominated by the Employer, e.g. the Engineer, the
Designer, Site Engineer on FIDIC contracts) with regard to the opportunity of modiﬁcation, but which is mechanical
due to the fact that the contract clearly provides that in some cases, events or circumstances, a change will be adopted.
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diﬀerences be due only to discrepancies
between the initial estimates and those
derived by Clause 12, without inﬂuence from
changes to the technical design or the
technical speciﬁcation. However, should the
diﬀerences in quantities be due to other
modiﬁcations, such as changes to the
technical design or the technical
speciﬁcation, then such diﬀerences would
not be considered as Clause 12 measurement
diﬀerences, as they would be evaluated as
Variations under the provisions of Clause 13.
Thus, it could be concluded that the eﬀect of
either of these examples may lead to an
increase or decrease of the contract price,
and therefore the Employer may have to
conclude an addendum to the contract, for
budgetary reasons.

than those initially selected or the selection of
a tenderer other than the winner, nor does it
allow the participation of other economic
operators in the procedure;
ii) the modiﬁcation does not change the
economic balance of the contract in favor of
the Contractor; and
iii) the modiﬁcation does not considerably
extend the main object of the contract.
In addition to the abovementioned
conditions, in order to establish whether or
not a modiﬁcation is insubstantial, the
Employer shall analyze whether the following
conditions are met:

The conditions of application of “change
clauses” will not be fulﬁlled, if for example:

)
the modiﬁcation is associated to a
contact of services or works relating to public
investments;

()
the method of calculation of the ﬁnal
contract price to be paid was not deﬁned in an
objective way in the initial contract; or

ii) the modiﬁcati on does not exceed
“various expenses and unanticipated” and
10% increase in the initial contract price;

(ii)
the change of quantities/price to be
paid was not clearly speciﬁed in the contract,
but results from other events, such as
modiﬁcation to the technical design during
the performance of the contract due to
defects in the initial design or supplementing
new works, which had not been envisaged
initially, or other causes.

iii) the modiﬁcation is strictly necessary in
order to fulﬁl the public procurement
contract;

Any change to quantities or price which does
not result from the application of the initial
contractual provisions will be analyzed as
modiﬁcations to the contract; thus if such
modiﬁcations are considered to be
substantial, the Employer would be obliged to
organize a re-tender procedure.
III.
When are modiﬁcations considered
insubstantial?
According to Instruction 1/2016, a
modiﬁcation shall be considered insubstantial
when the following conditions are
cumulatively met:
)
the modiﬁcation does not introduce
conditions that were not included in the initial
tendering procedure that would have
permitted the selection of other candidates

____________

iv) the modiﬁcation is in direct conjunction
with the objective of the public procurement
contract; and
v) the general character of the contract
remains unchanged.
IV. When are modiﬁcations considered
substantial?
According to Instruction 1/2016, a
modiﬁcation shall be considered substantial if
the conditions above, i.e. Section III, points i)
to v) are not met but at least one of the
following conditions is met:
) the modiﬁcation introduces conditions
that, had such conditions been included in the
initial tender procedure, would have allowed
the selection of other tenderers than those
initially selected, or it would have allowed the
contract to be assigned to another tenderer;
ii) the modiﬁcation implies a change to the
economic balance of the contract in favor of

the Contractor; and
iii) the modiﬁcation substantially extends
the coverage of the contract in terms of
products, services or works which it did not
initially cover.
In the case when a modiﬁcation to a public
procurement contract during its course is
considered to be substantial, the Employer is
obliged to organize a re-tender procedure.
Under Law 98/2016, modiﬁcations are
considered to be substantial and thus require
a new tender procedure, if:
)
the modiﬁcation introduces conditions
that, had such conditions been included in the
initial tender procedure, would have allowed
the selection of other tenderers than those
initially selected or the acceptance of another
oﬀer than originally accepted, or that would
have implied more tenderers in the tender
procedure;
ii) the modiﬁcation implies a change to the
economic balance of the contract in favor of
the Contractor in a manner which was not
initially provided in the contract;
iii) the modiﬁcation substantially extends
the objective of the contract; or
iv) the original Contractor is replaced by a
new Contractor.
V.
Conclusions
The necessity to adopt Instruction No. 1 dated
7 March 2016 and to amend the law on public
procurement contracts arose from issues
that Employers and Contractors have
confronted during the course of their
contracts, namely whether to conclude an
addendum to the contract in order to reﬂect
modiﬁcations or to organize a new tender
procedure. How such modiﬁcations aﬀect the
contract, and whether or not they are
substantial.
Instruction 1/2016 and Law 98/2016 provide
Employers and Contractors with a certain
degree of the means by which to avoid
diﬀering interpretations with regard to
modiﬁcations of contracts, which may
become necessary during their development.

2 According to Instruction 1/2016, insubstantial modiﬁcations of contracts in force do not represent a new assignment and do not require a re-tender procedure.
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Events which can cause delay to completion of a project
Most delay claims do not reach the expert
until after completion of the project, which
often entails a detailed and intensive
retrospective research into the documents to
verify schedules, events, sequence of work,
changes during construction and the
circumstances that would evidence the delay
eﬀect of such events.

construction projects and can be processed
on behalf of the contractor by our delay
analysts. One key aspect of delay analysis is
that delay to completion can be caused by
one or a combination of several of these listed
events, or more likely a complex mix of the
eﬀects of these events. The time of their
occurrence and who was responsible for the
events only serves to add to the diﬃculty of
the analysis:

II. Ascertaining the cause of delays
Erdal Asim
Manager of Forensic Planning
Department International

I. Introduction
Construction contracts typically i nvolve
a deadline for the completion of the Works (or
designated sections thereof) and as a
consequence, contractual agreements will
often place reliance upon programming. In
general terms, delays represent additional
costs to the Parties, either as a consequence
of late facility occupancy or other factors and
additional costs incurred compared with
budgeted costs, where actual activity
durations may be compared with anticipated

One of the main steps in ascertaining the
cause of delay (known as 'causation') is to
research documents related to the project in
order to evidence events which may have
caused delay to completion of the Works
(or designated sections thereof). The
methodology used to ascertain the eﬀect of
these events is at the heart of this type of
analysis and the diﬃculties in ensuring a
sustainable claim. Owners and contractors
who realize the potential for construction
disputes and conﬂicts rely on the
construction claims consultants who are
experienced construction managers and
engineers.

durations.
Construction projects often suﬀer delay
due to a wide variety of reasons, which can
have severe ﬁnancial eﬀects on the project.
As a result, delay claims will likely be ﬁled by
the contractor. The analysis of the eﬀects of
delays on critical (near critical or non-critical)
activities is one of the most complicated

Below is a list of commonly encountered
events which often cause delay to

( ) Errors and omissions in the contract
documents, as follows:
Missing information;
Erroneous information;
Absence of a phasing plan in the bid
documents, when the site work requires parts
of the Works to be progressed in phases;
Conﬂicting information that entail design
revisions.
(ii) Delays for reasons beyond the contractor
or owner's control, as follows:
Labour force strikes or other similar
industrial actions;
Out of state manufacturer's shut down;
A subcontractor going out of business
part way through the project;
Unusual weather conditions.
(iii) Owner caused delays, for reasons under
their control, such as:
Scope changes;
Limiting the contractor's access to parts
of the site;
Cash ﬂow diﬃculties;
Late processing of contractor's requests
for clariﬁcations and/or change orders;
A higher-level political factor that may
have aﬀected progress.

types of analysis. It requires an expert who
has an extensive knowledge of construction
projects, the means and methods of
scheduling, and the ability to develop a sound
methodology upon which the analysis should
be conducted.

(iv) Contractor caused delays, for reasons
under their control, such as:
Insuﬃcient labour force on site;
Contractual problems or disputes
between the prime contractor and its
subcontractors;
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Internal Cash ﬂow issues;
Lack of proper planning and
management of the project.

time granted without money);
Non-excusable (no additional time and
money are granted).

(v) Personality conﬂicts between the
members of the project team:
Inter-personality disagreements often
make things diﬃcult on site, which cause
delays. In this case, each party will blame the
other for the delay.
The resulting category of delays can be
expressed as follows:

(iii) By Timing:

( ) By Origin:
Employer Risk Event (ERE);
Contractor Risk Event (CRE);
Third Party Event.
(ii) By Compensability:
Excus able Compensabl e (additional
time and money granted to contractor);
- Excusable Non-compensable (additional

-

C o n c u rrent (i. e. separate e v e n t s

produced by both parties, each delaying
activities on the critical path, which occur at
the same time).
-

Non-concurrent (i.e. separate events

as though it was an activity, in order to produce
a retrospective and prospective graphical
representation of “cause” for the Delay Analysis.
The “fragnets” must be sustained by evidence
comprising contemporaneous correspondence
and other documents, such as minutes of
meeting, daily reports, monthly reports,
photographic reports, meteorological statistics

produced by both parties, each delaying

and such like, which evidence the “cause” with

activities on the critical path, which occur at

certainty.

diﬀerent times).
If the events are ongoing and their eﬀect has not
Once the causes of delay have been established

ceased, then periodic updates of the fragnets

and the chronology of the events has been

related to continuing or new events must be

reviewed, in order to identify the eﬀected of

produced. This process is helpful for the

those delays on the activities within the

evaluation of the impact (“eﬀect”) of the event

Programme of Works, a sub-network or

or the impact of combinations of multiple events

“fragnet” is prepared representing the event

on the Completion Date.
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Athanasios Stigas named as Executive Director
Mihaela Vulpescu succeeds him as Manager of Contracts Department

Athanasios Stigas
Executive Director

Mihaela Vulpescu
Manager of Contracts Department

The Board of Directors (the Board) is pleased
to announce two major changes aimed at
further strengthening the Company's
leadership team. The changes are:
·
T h e nomi n a t i o n of Mr. Athana sios
Stigas as Executive Director and Member of
the Board
·
The promotion of Mrs. Mihaela Vulpescu
as Manager of Contracts Department.
In making the announcement, Mr. Giovanni Di
Folco, President & Senior Partner of Techno
Engineering & Associates, expressed his
appreciation:
“We are delighted to welcome Mr. Stigas to
the Board. His extensive experience on large
infrastructure projects both in Greece and
Romania will be of great beneﬁt to TE&A, as
we are impressed by the sense of ambitious
vision, commitment and level of energy that
Mr. Stigas brings to this position. I am
delighted that he has accepted the Board's
invitation to embrace this new and very
important assignment and I am sure that
under his leadership TE&A will enjoy
unprecedented success. Mr. Stigas, whose
strong values are an example to all, has
proved over the years his worth as an
experienced civil engineer and manager. That
coupled with his outstanding contract and
claims management skills, honesty, talent and
loyalty has resulted in him being a superb
choice to replace Mr. Emanuele Lancellotti,
stepping down from the Board and having
served for the past two years as Executive
Director. Emanuele has been a major inﬂuence
in TE&A's development and he leaves with our
best wishes for the future. Mr. Stigas' skills
and background will assist TE&A to deliver the
high performance outcomes we expect from
our existing collaborations and progress the
strong development opportunities in our
asset portfolio”.
Mr. Athanasios Stigas, Executive Director,
shared his comment:

“I am honored and privileged to be appointed
in the position of Executive Director of TE&A.
Since joining the company ﬁve years ago, I
have been very impressed by the strength and
depth of talent within our organization. I am
excited to be assuming the leadership of the
business and building the same under Mr. Di
Folco's outstanding direction. I look forward
to working with the management team as we
continue to drive proﬁtable growth and
performance across TE&A's global oﬃces.”
Mr. Stigas brings with him unparalleled
experience and understanding of the
construction industry. He was previously
Manager of Contracts Department and Unit
Chief Contracts Manager at TE&A, having
begun his career working for major Greek
companies, where he has previously held a
variety of positions, including Construction
Manager, Production manager and Deputy
Project Manager.
The announcement of Mr. Stigas's elevation
was accompanied by the promotion of Mrs.
Mihaela Vulpescu, who will succeed him as the
new Manager of Contracts Department. The
Board is grateful for her willingness to take on
an expanded role in the organization. “Over
the past years we ﬁnd Mrs Mihaela Vulpescu
as a very responsible, hardworking and
therefore valuable member of our company,
having over ﬁve years' of experience in
contract management with us. She has shown
her ability to accomplish her tasks very well
indeed, and she has performed her duties to
our full satisfaction. We had no hesitation in
promoting her. Given the right motivation,
she has the ability and the determination to
excel”, Mr. Di Folco added.
We are conﬁdent as a Board that they will not
only maintain the high standards with which
TE&A is associated, but will lead the Company
to become even more eﬀective. The Board
welcomes both of them in their new roles!
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