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FIDIC Conditions of Contract for
Construction 1999 First Edition, and its
relatively fresh out-of-the-box oﬀspring, the
2017 Edition1 for example, are contracts
which essentially aim at just that; a contract
for construction, with the Employer as the
Party providing the Design and the
Contractor as the other Party constructing
the Project to that Design, in principle
nothing more and nothing less.
With such a simplistic approach and an
otherwise 'neutral' contract where risks and
liabilities of the Parties are reasonably wellbalanced, what could possibly go wrong?
Well, in our experience there's plenty of
opportunities for such Projects to “go
wrong” but the causes mainly stem from a
basic misunderstanding by the Parties of the
concepts of obligations, risk and liability
apportionment within such contracts and
this article is intended to highlight one of
them, related to perceived obligation, risk
and liability for the design.

Before going further, one opportunity for
contractors under the “FIDIC Red-Book”
concept of Construction contracts, is
FIDIC's Sub-Clause 13.2 opportunity for the
Contractor to assume a design role with a
proposed design variant which oﬀers
beneﬁts to the Employer, where the total
value of such is shared equally between the
Contractor and the Employer by means of a
fee payable to the Contractor.
This opportunity can be very lucrative for
both Parties, especially when the
Contractor is a larger concern, and one that
is very familiar with design-build concepts,
and in particular with innovative and
specialist design skills in speciﬁc ﬁelds of
construction.
Examples here would typically be modern
bridge designs and experience in specialist
methods of construction of modern
techniques, or perhaps specialist railway
renewal techniques, to name just two. In
these ﬁelds of expertise, some of the larger
contracting companies or consortiums have
already invested heavily in the research,
design, development and ownership of very
specialist and expensive construction
equipment and they can often oﬀer to some
of the more traditional 'old-school'
Employers such as National Road or Rail
Authorities, more modern and innovative
construction designs which deliver
technical and economic beneﬁts to the
Employer under the Sub-Clause 13.2 concept
within the Red-Book framework.

____________
1 FIDIC

Red-Book 2017 Edition has various diﬀerences in approach to matters of risk and liability of the Parties and
therefore the reader is cautioned to be extra vigilant if assimilating this article to the various clauses and sub-clauses
referred to herein
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However, the foregoing is an aside to the main theme of this article, so let us put Sub-Clause 13.2 to one side for the moment and focus on the more
straightforward concept of Employer's Design and the Contractor's obligation to construct that design, within the given Time for Completion.
It might be useful here to present a representative ﬂow-chart depicting some of the Parties' main obligations and risks under FIDIC Red-Book regarding
the concept of design:

Figure 1. Parties' main obligations and risks - Scenario 1
The above graphic shows from the left-hand side a typical three-stage Employer's Design process under the FIDIC Red-Book principle, where admittedly
the process would normally begin much earlier than shown, with feasibility studies and so forth, but these preliminary stages are not considered
particularly pertinent to this discussion within this article.
However, the three stages depicted above do show that once the Technical Design and Speciﬁcation have been established by the Employer, the Working
Drawings or otherwise the Drawings for Construction can be drawn up. From these dimensioned drawings, a reasonably accurate Bill of Quantities (BOQ)
would be established for the purposes of the Tender Procedure, in order for the Employer to establish the range of participating tenderers on an equal
basis and the selection of the winning bid in accordance with procurement procedures and applicable law regulations. Thus, on this basis, the Contractor
would then be appointed for the purposes of the Post-Contract construction process and the tendered rates and prices would be agreed upon, whereby
such in conjunction with the Employer's tender quantities within the BOQ would form the Accepted Contract Amount as stated in the Contract
Agreement.
Once the Commencement Date has been notiﬁed by the Engineer pursuant to Sub-Clause 8.1, the Contractor will be responsible for the delivery of the
construction process within the allocated Time for Completion under Sub-Clause 8.2, and this would commence with a compliant programme under SubClause 8.3. As contractors will no doubt be aware, time-related risk (unless progress of the Works is interfered with by events attributable to the
Employer) is probably the most major risk for the Contractor from the moment that the Commencement date is established. The above diagram then
shows on the right-hand side, what should be an uninterrupted construction process which takes account of the Employer's Right to Vary under SubClause 13.1 and the associated procedure thereof under Sub-Clause 13.3.
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In this and other regards, the issuance of instructions to vary the Works pursuant to Sub-Clauses 3.3 and 13.1, the process of Measurement and Evaluation
pursuant to Sub-Clauses 12.1 to 12.3, and the processing and issuance of Interim Payment Certiﬁcates under Sub-Clause 14.6, all fall to the responsibility of
the Engineer (on behalf of the Employer) and the above diagram ends with the Employer's obligation to make Payment to the Contractor of the Contract
Price (CP), which essentially rounds oﬀ the most basic obligations of the Parties (yet by no means all), under this form of Contract.
We shall now explore what has in recent years become variants to the above Employer's 'Design' process, and such variants have become fairly
widespread and commonplace worldwide in the industry, whereby under the terms of the Contract (or within documents forming the Contract) the
Employer has opted to pass the obligation of the preparation of the Working Drawings (otherwise often known as the Drawings for Construction) to the
Contractor.
Whilst this is a matter often misunderstood by both contractors and employers alike, under most Countries' jurisdictions, and particularly Civil law
Countries, the Working Drawings, although part of the design process and 'package', do not generally fall under the stricter interpretation of Design at
law, the reason being is that the Working Drawings should be in strict compliance with the Technical Design, yet be dimensioned to suit the application of
the Technical Design to the existing circumstances of the construction or Project Site.
Designers are typically certiﬁed as such at law and are thereby subject to a longer-term of liability for their designs of often 30 years or more, and such legal
liability is substantial to the extent that design errors can, in certain unfortunate circumstances, lead to punitive punishment and even custodial
sentences for individuals who carry such responsibility.
Hence, it is often mandatory for the entity drawing up the Working Drawings or Drawings for Construction to be Certiﬁed as a Designer under the law, yet
the process of drawing up such drawings is not a design activity at law in itself, because it is to be conducted in strict compliance with the approved and
State veriﬁed Technical Design. Yet in this regard, such drawings will also have to be approved and veriﬁed by the Statutory Design Checker as being
strictly compliant with the approved Technical Design, the Speciﬁcations therein, and the National Standards in force.
Under the circumstances whereby the Contractor has assumed the obligation to prepare the Working Drawings or Drawings for Construction, the
Contractor (or its Subcontractor on behalf of the Contractor) would be required to be State approved and certiﬁed as a Designer, and once the drawings
had been prepared, they would be submitted to the Engineer/Employer for review and further veriﬁcation and approval by the Statutory Design Checker
prior to their issuance to the Contractor as Drawings for Construction.
In any event, with the exception of drafting errors or anomalies, any error in such Working Drawings which stems from an error or omission within the
Employer's Technical Design, would be at the liability of the Employer, and would require the Employer's correction or completion of the Technical Design
in order for the Contractor to process such correction or completion through to the Working Drawings, and the subsequent chain of their submission to
the Employer to obtain the Statutory Design Checker's approval of such corrections and the subsequent issuance of the State approved Working
Drawings to the Contractor for Construction.
As one may imagine, the foregoing procedure and its complexities will have to function eﬃciently in order that delays within the procedure do not cause
delay to the process of the Contractor's obligation to prepare such drawings, and more importantly, the Works through to Completion.Now comes the
question of risk and liability, in the likely event that the forgoing potentially complex procedure may become (for a variety of reasons) an event of delay to
Completion.
The following diagram is a graphical representation of the scenario whereby the Employer has chosen for the Contractor to prepare the Working
Drawings or Drawings for Construction:

Figure 2. Parties' main obligations and risks - Scenario 2
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Immediately, it can be seen from the above
graphic that by the Employer moving its Step 2
(preparation of the Working Drawings) from the
Employer's pre-Tender Design activities into the
Contractor's Post-Contract activities, any
interference caused by errors, deﬁciencies or
anomalies in the Employer's Technical Design
will potentially cause a delay to the activity of the
Working Drawing preparation and approval
process on the programme, and thus would have
a high propensity as a cause of delay to
Completion, which would be attributable to the
Employer (i.e. as a consequence of the fault or
failure of, or within, the Employer's Design).
It would (in such circumstances) also cause
additional activity for the Engineer under SubClause 12.1, namely the Engineer's responsibility
to re-measure the Works (additional in the sense
of the eﬀects of such changes, corrections or
additions to the Works necessary as a
consequence of errors or omissions in the
Employer's Technical Design).
None of the above are particularly problematic in
terms of contractual procedure, because FIDIC
Red-Book deals very comprehensively with the
process of identiﬁcation and notiﬁcation of
errors in the Employer's Design by means of SubClause 1.8 and Delayed Instructions or Drawings
as provided for by Sub-Clause 1.9.

an abusive instruction (or request for proposal)
the Contractor would expose itself to assuming
liability for that part of the design, under the
Contract and at law.
However, on the condition as expressly stated in
the last paragraph of Sub-Clause 13.1 that the
Contractor cannot make any changes to the
Permanent Works unless and until instructed by
the Engineer to do so, the Contractor cannot
proceed to correct the Employer's Technical
Design until instructed to modify the Permanent
Works to a changed or corrected design,
whereby such changes to the Technical Design
would form an integral part of the instruction,
and thus be the basis of the Contractor's
preparation of revised Working Drawings,
accordingly.
Such a position of the Contractor is supported by
the third paragraph of Sub-Clause 4.1
[Contractor's General obligations], which
unambiguously states that the Contractor “(ii)
shall not otherwise be responsible for the design
or speciﬁcation of the Permanent Works.” Hence
the Design of the Permanent Works remains the
responsibility of the Employer, which includes
any necessary amendments, corrections,
accommodation of current Speciﬁcations or
supplement designs for missing design
components thereof.

Diﬃculties arise when the Engineer or the
Employer fail to understand or otherwise
acknowledge the limitations of the Sub-Clause
13.3 [Variation Procedure] procedure, either by
abusively attempting to pass design liability over
to the Contractor, or by the Engineer's failure to
instruct the Employer's corrections or otherwise
revisions to the design.
Even worse, Contractors who have exposed
themselves to such design liability (by giving
eﬀect to such an abusive instruction) will often
face the diﬃcult scenario that they did so by
“acceptance by conduct” at law, even though
such exposure would have stemmed from the
Contractor undertaking activities that go
beyond the scope of its responsibilities under
the Contract.
Hence, we conclude with a warning - Contractors
beware - and resist being drawn into design
liability. If in any doubt whether or not such an
Engineer's instruction is abusive, or whether or
not the Contractor is obliged by the contract to
be responsible for such design corrections, seek
advice from qualiﬁed professional consultant
experts in the ﬁeld, raise a dispute if necessary,
and proceed with the dispute resolution
procedures under Clause 20 of the Contract.
The risk is potentially high in the alternative.

However, in this respect, the Employer has
exposed itself to the Risk and Liability of
corrections or additions to the Works necessary
as a consequence of errors or omissions in the
Employer's Technical Design which may cause
delay to Completion and the potential for
Contractor's claims for extension of time and
money associated therewith.
In recent times it is our experience that
Employers have realized their vulnerability in
such circumstances and as a consequence, it has
become more frequent in practice that the
Engineer will issue instruction to the Contractor
to carry out and propose the rectiﬁcation of
errors in the Employer's Design, under the guise
of requesting a proposal under Sub-Clauses 13.1
and 13.3.
Such an instruction would prima facie be in
breach of the Contract, because design and/or
remedy of errors in the design would rightly be
considered beyond the Contractor's scope of
the Works and liability. By complying with such
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3. The analysis, which follows hereinbelow,
aims to brieﬂy outline some speciﬁc aspects
of the contractual nature of a Variation, as
provided for under Sub-Clauses 13.1 [Right to
Vary] and 13.3 [Variation Procedure] of the
FIDIC 1999 edition of the Conditions of
Contract for Construction for Building and
Engineering works designed by the Employer,
also known as the “Red Book”.
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I. INTRODUCTION
1. Although it would not be imprecise to
confer that contemporary legal systems, be
they part of the common law circle or the civil
law family, have far advanced in articulating a
relatively broad arsenal of contractual tools
to deal with changes occurring in the course
of execution of a contractual agreement, one
could nevertheless admit that the 1999 FIDIC
suite of construction contracts has its fair
share of contributions to the spectrum of
possible contractual approaches to such
situations.
2. More to the point, the concept of changes
to the Works under a construction contract,
instructed by way of a variation instruction
from the Employer or the Engineer, in
the latter's capacity of the contract
administrator, has become an integral part of
the 1999 FIDIC “rainbow” of General
Conditions, through the continous
implemenation of the concept of the
Variation.

II. THE CONCEPT OF A VARIATION AS
OPPOSED TO THE MECHANISM OF A
CONTRACT ADDENDUM
4. Sub-Clause 13.1 [Right to Vary] of the
General Conditions of Contract (hereinafter
referred to as the “GCC”) provides the
Engineer with the right to initiate, at any time
prior to the issue of the Taking-Over
Certiﬁcate of the Works, a Variation either by
an instruction or by a request for the
Contractor to submit a proposal.
5.
In accordance with Sub-Clause 13.1,
Variations may accordingly include, in their
scope:
(a) changes to quantities;
(b) changes to the quality or other
characteristics of any work item;
(c) chang es to l evel s , p osi t i ons o r
dimensions of any part of the Works;
(d) omission of any work unless it is to be
carried out by others;
(e) any additional work, Plant, Materials or
services necessary for the permanent Works
including tests; or
(f) changes to the sequence or timing of the
execution of the Works.

6.
The deﬁnition of “Variation”, albeit
scarce, is provided under Sub-Clause 1.1.6.9
of the Conditions, whereby:
“ 'Variation' means any change to the Works
which is instructed or approved as a variation
under Clause 13 [Variations and Adjustments]”
7. The above deﬁnition reveals one of the
quintessential characteristics of a Variation –
it always represents a change to the Works,
instructed within the scope limitations under
Sub-Clause 13.1. It follows therefore that
through the mechanism of a Variation:
I.
No change to the terms and conditions
of the contract could be eﬀectuated, but only
a change to the Works, and
ii.
Only such changes to the Works that
could be subsumed under the
subparagraphs of Sub-Clause 13.1 woud be
permitted.
8. Consequently, the principle conclusion
could be inferred that in order to be
contractually valid and legally binding, any
change to the Works (apart from those
enlisted under Sub-Clause 13.1), or to the
terms and conditions of the contract in
general, should be expressly agreed
between the Employer and the Contractor in
the form of a supplementary agreement (or
addendum) thereof. Hence, the scope of the
envisaged changes (changes in the Works
under Sub-Clause 13.1 by means of Variations,
as opposed to any other changes to the
Works or to the contract conditions by
means of a contract addendum) outlines the
ﬁrst key distinction between a Variation and
an addendum (or amendment) to the
Contract.
9.
The second diﬀerence, deduced from
the perspective of contract law, is that a
Variation (be it instructed or otherwise
approved under Sub-Clause 13.3) is by its
legal nature a unilateral statement of will,
performed by the Engineer on behalf of the
Employer, whilst an amendment to the
contract in the form of an addendum would
always be predicated by the coordinated will
of both the Employer and the Contractor,
without any involvement of the Engineer.
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10. The above assertion is corroborated
by the provision of Sub-Clause 3.1 [Engineer's
Duties and Authority], which reads, inter alia,
that:
“The Engineer shall have no authority to
amend the Contract.”
11. It is therefore concluded that any
Engineer's instructions under Sub-Clause 3.3
[Instructions of the Engineer], including a
Variation instruction pursuant to Sub-Clause
13.1, could not result in an amendment to the
contractual terms and conditions, as the
latter eﬀect could indeed only be
accomplished by means of a contract
addendum.

III. THE “ACT-UPON-IT” CRITERION
12. As often is the case with court practice,
case law has helped legal practitioners on a
number of occasions, to get a better insight
into some of the more ambiguous
normative provisions or polysemous
contractual clauses, through detailing and
articulating where necessary, additional
criteria in order to help convey the correct
interpretation of the particular provision or
institution.
13. In recent years, the concept of a
Variation has been analysed and delineated
in the notable case of Obrascon Huarte Lain
SA v HM Attorney General for Gibraltar, heard

in 2015 before the Court of Appeal of England
and Wales (Civil Division)1. The case concerned
an appeal by the Spanish civil engineering
contractor Obrascon Huarte Lain SA
(hereinafter referred to as “OHL”), which was
engaged for the design and construction of a
new road access around the Gibraltar Airport,
against a decision ruled by the Technology and
Construction Court at the Queen's Bench
Division of the High Court of Justice.
14.
OHL appealed against parts of the
judgment of the ﬁrst instance, arguing among
others, that the judge had erroneously found
that certain documents issued by the Engineer
did not constitute variation instructions.
15.
The background to the case is that
following the signing of the agreement in 2008
between OHL and the the Government of
Gibraltar for the design and construction of
the Gibraltar Airport and Frontier Access Road,
in the course of execution of the project, the
Employer provided OHL with a draft
document entitled “Guidelines for the
assessment on the use of non-hazardous ﬁll for
land reclamation and general backﬁlling
purposes within Gibraltar”. This document,
which was referred by the contracting parties
as the “draft ﬁll guidelines”, required OHL to
assess soil contamination by reference to
criteria, which had been stricter than the
relevant soil target values, that had previously
been incorporated into the contract.
16.
Against OHL's contention that the draft
ﬁll guidelines constituted variation
instructions within the meaning of Clause 13.1
of the GCC, the Court of Appeal held that as far
as facts are concerned, the Engineer had never
required OHL to remove from site
contaminated material by speciﬁcally
referring to the thresholds as established
under the subject draft ﬁll guidelines. It was
found that OHL were initially stockpiling the
excavated materials on site, and as from a
given period all excavated material (whether
contaminated or not) had been removed
pursuant to the terms of the relevant stockpile
agreement. However, even after this
agreement came to an end, the Contractor
was not required to remove from landﬁll sites
any material by reference to the draft ﬁll
guidelines.

____________
1 Source of reference: http://www.bailii.org/ew/cases/EWCA/Civ/2015/712.html
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17. In its conclusive remarks on the matter, the Court of Appeal decided that:
“At no time during the currency of the contract did OHL act upon the draft ﬁll guidelines in conjunction with the CEMP so as to remove from site
contaminated material deﬁned by reference to the draft ﬁll guidelines. Accordingly the issue of the draft ﬁll guidelines did not constitute a variation
instruction.” [emphasis added]
18. The above reasoning of the court would allow one to infer that in order for an instruction to amount to a Variation, it should be clear under the
particular circumstances of the given case, that the Contractor had in reality acted upon such an instruction. Formulated in a diﬀerent way, only if the
Contractor undertakes implementation of the works, which had been directed by an Engineer's instruction, could such an instruction indeed be
construed as a Variation.
19. Such a requirement could be regarded as a factual criterion for the construal of an Engineer's instruction as a Variation, which would supplement,
and should thus be taken into account together with, the elements of the aforementioned deﬁnition provided under Sub-Clause 1.1.6.9 of the
Conditions.
IV. CONCLUSIVE REMARKS
20. The contractual ﬁgure of a Variation under the traditional 1999 FIDIC suite of construction contracts is an institute, which in the dynamic reality of
the construction industry often induces eﬀects which in the ﬁnal account are similar to the results achieved by means of such traditional tools of
contract law, as for example, the novation agreement or supplementary agreements.
21. It is therefore crucial for the prudent construction professional to always carefully study the provisions of the contracts it operates under, and
accordingly meticulously choose the adequate contractual instrument, should a change to the initial parameters of the contract, including the works,
arise.
22. The aforementioned considerations are neither intended to comprise, nor should be construed as, a legal or contractual advice. The responsibility
for taking any decision or action on the basis of the foregoing deliberations, remains exclusively with the person, having decided to so proceed. Readers
are therefore recommended and encouraged to always consult an appropriately qualiﬁed lawyer regarding any particular legal issue or query that they
may have.
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